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         VIA  FACSIMILE  AND  E-MAIL
Ms. Hayley Berlin

Project Officer

Ministry of the Environment

Environmental Assessment and Approvals Branch

2 St. Clair Avenue West, Floor 12A

Toronto, Ontario M4V 1L5

FAX (416) 314-8452

Dear Ms. Berlin:

Re:
Environmental Assessment – Proposed Terms of Reference (January 2007)


Waste Management of Canada Corporation


Ottawa Waste Management Facility, Ottawa, Ontario

Introduction

The City of Ottawa (City) recently received from Waste Management of Canada Corporation (WM) proposed Terms of Reference (ToR) to complete an Environmental Assessment (EA) for its Ottawa Waste Management Facility (Ottawa WMF).  The ToR are stated to have been prepared pursuant to subsection 6(2)(c) of the Environmental Assessment Act (EAA), with items listed in subsection 6.1(2) but varied as permitted by subsection 6.1(3) of the EAA.  This EA is being prepared by WM in order to provide additional waste disposal capacity at, or in the vicinity of, its Ottawa WMF.  

This letter and attachments provides the City’s comments on the ToR.  These comments have been compiled from staff in the City’s Public Works and Services, Community and Protective Services and Planning, Transit and Environment Departments.  As the Ministry of the Environment (MOE) is aware, however, the 30-day period allotted for receipt of comments is insufficient in terms of the amount of time required for review, consideration and formal approval of such comments by the City’s Planning and Environment Committee (PEC) and Council.  It is expected that of these comments will be considered by PEC on March 27, 2007 and forwarded to Council for approval on April 11, 2007.  

Ongoing Landfill Gas Odours  

Before embarking on our analysis of the ToR, the City wishes to draw the Minister’s attention to the ongoing landfill gas odours which have been documented by the community in 2006-2007 and which have been brought to the attention of both the City and MOE abatement staff.  We understand that WM is actively working under a voluntary compliance plan to implement various control measures associated with this problem.  The City requests the MOE ensure that the operational effectiveness of the landfill gas and odour control systems is addressed.   

High Priority Issues 

This letter outlines the City’s high-priority issues in order to facilitate the MOE’s review of the City’s comments and to focus attention on those issues that are considered by the City to be most significant.  For ease of reference, the City’s requested amendments to the ToR have also been summarized in a list of all requested amendments to the ToR (Appendix #1)
The Contents of the Environmental Assessment Document (Section 4 of the TOR)

The City understands that it is WM’s intent to incorporate elements of a full EA analysis within the confines of a focused EA, as described in WM’s reference to Section 6(2)(c), 6.1(2) and 6.1(3) of the EAA.

However, the City submits, consistent with its comments on the draft Terms of Reference, that a full EA under subsections 6(2)(a) and 6.1(2) of the EAA is warranted, considering the unsubstantiated need for the size of the expansion, and to evaluate a more extensive range of “alternatives to” the proposed undertaking.

The City respectfully requests the Minister of Environment to exercise her approval authority to amend the ToR by directing WM to prepare an EA under subsection 6(2)(a), and 6.1(2) of the EAA. 

In concert with the City’s recommendation for a full EA, the following comments are provided in response to WMI ToR as follows.

Waste Diversion – Opportunity Assessment (Section 3.2 of the ToR) and Description of the Proposed Undertaking (Section 5.1 of the ToR)

In sections (c) and (d) of the Opportunity Assessment, WM states that additional waste disposal capacity at or in the vicinity of the Ottawa WMF will permit WM to expand customer services to promote diversion and recycling at the source and at the Ottawa WMF.  WM also states that it will enhance its commercial operations by providing services supporting waste diversion processing facilities. In its Description of the Proposed Undertaking, WM states that the proposed undertaking will include “a combination of on-site facilities to form an integrated waste management facility.”  While the City is supportive of these intentions, WM has not provided any explanation as to any legal, economic or physical barriers preventing these works from being initiated at the present time.

The City requests that WM provide a clear explanation of its current waste diversion efforts with its current customer base and at the current site of the Ottawa WMF in the ToR and the EA.  WM has not explained or provided any strategies or plans as to how waste diversion is undertaken with their current customers, how “last chance harvest” efforts are organized at the Ottawa WMF on an on-going basis and only from that, what residual landfill tonnage will be required.  WM has not provided any data as to their annual tonnages relative to overall waste diverted from the current landfill.   The City submits that only “residual waste” required from WM’s various waste diversion initiatives should provide a basis for additional waste disposal capacity.   As per the Minister’s statement in the Legislative Assembly’s Question Period of 1 March 2006, WM must be able to sufficiently demonstrate that “(those) alternatives have to be clean, and they can’t discourage the use of waste reduction, reuse and recycling”.   It is the City’s submission that the ToR, as currently drafted, does not provide enough information on its current waste diversion efforts relative to establishing a need for the proposed undertaking. 

As such, the City requests the Minister to exercise her approval authority under section 6(4) of the EAA to amend the ToR to direct WM to provide information about its current waste diversion efforts with its customer base and at the Ottawa WMF in order to establish a need for the proposed undertaking.

Description and Rationale for “Alternatives to the Undertaking (Section 6 of the ToR) and Description and Rationale for “Alternatives Methods” of Carrying Out the Undertaking (Section 7 of the ToR)

WM has identified four “alternatives to” the undertaking:  

1) do nothing; 

2) export to disposal capacity outside of the City; 

3) waste combustion with energy recovery (EFW) at, or in the vicinity of, the WM Ottawa WMF; and 

4) develop new landfill disposal capacity at, or in the vicinity of, the WM Ottawa WMF. 

With respect to item 3) above, the City respectfully notes that this “alternative to” is to be considered in combination with new landfill disposal capacity.  This premise is developed and underlies the rest of the ToR document, including the alternative methods.  However, WM has not provided any explanation or underlying reasoning as to why waste combustion must be considered in combination with landfill disposal.  Also, the ToR does not provide a preliminary estimate of the percentage of incoming waste that will be combusted relative to the amount directed to landfill.  In other words, WM has not explained whether combustion will be a primary or secondary mode of waste management at the Ottawa WMF. Again, the need for landfill should be predicated upon the residual amount of solid waste remaining from waste diversion activities, and net of diverted and reduced volumes arising from the EFW process. 

As is, the City is concerned about the seriousness of item 3) above by WM, given that there are very few references throughout the document to the waste combustion and EFW facility, its potential air emissions and alternative methods concerning wastewater treatment and residual ash disposal.  This is of concern to the City, particularly, since WM has decided to seek its Environmental Protection Act (EPA) approval and additional approvals concurrently with its Environmental Assessment Act (EAA) approval.

As per section 4.2.5 of Code of Practice for Preparing and Reviewing Environmental Assessments in Ontario (Draft October 2006), WM is entitled to offer a reasonable range of alternatives.  However, WM also needs to provide in clear language the rationale for inclusion and exclusion of its “alternatives to” the undertaking.  This rationale has not been clearly articulated in the ToR.  Furthermore, WM has not provided any planning studies or any other supporting materials (e.g. business plans) to demonstrate that certain “alternatives to” have been discarded through careful consideration, to assist in the justification of completing the EA under subsection 6(2)(c) of the EAA.  If WM is relying on the City’s Integrated Waste Management Master Plan (IWMMP) to provide such planning rationale, then it needs to clearly articulate this reliance, and provide information about the IWMMP, its consultation and adoption by Council in the EA.  

If WM is prepared to provide a waste combustion and EFW alternative, it should be assessed as a bona fide waste combustion alternative with EFW.  As such, the City recommends that the ToR clearly include a stand-alone waste combustion with EFW alternative at, or in the vicinity of, the WM Ottawa WMF, without automatic resort to new or additional landfill disposal capacity.  

This fifth additional alternative could be easily considered along with the waste combustion and EFW with landfill alternative currently being proposed by WM.   

In summary, the City submits that WM should be directed to evaluate two “alternatives to” involving waste combustion and EFW:  (1) stand-alone waste combustion with EFW and (2) waste combustion with EFW combined with new landfill disposal capacity.

Three new alternative methods would also be required to be added to the ToR to evaluate any waste combustion and EFW alternatives.  Such alternative methods would require WM to examine (1) the beneficial re-use, on or off-site, of non-hazardous residual waste ash generated from combustion processes; and (2) on-site disposal of hazardous residual waste ash generated from combustion processes, (3) off-site disposal of hazardous residual waste ash generated from combustion processes, or (4) on-site treatment of the hazardous residual waste so as to render it non-hazardous. 

Given that the ToR should be consistent with the purpose of the EAA and the public interest, the City respectfully requests the Minister of the Environment to exercise her approval authority under section 6(4) of the EAA, to amend the ToR by directing WM to examine two waste combustion “alternatives to” the undertaking: (1) a stand-alone waste combustion with EFW and (2) waste combustion with EFW combined with new landfill disposal capacity.  Further, the City requests that Minister amend the ToR by adding the above-noted “alternative methods” associated with any and all waste combustion with EFW alternatives within the ToR. 

With respect to item 4) above, “Develop new landfill disposal capacity at, or in the vicinity of, the WM Ottawa WMF”, the City understands that Waste Management Inc.’s (WMI) service portfolio includes research into landfill bioreactor technology.  WMI is conducting a bioreactor research and testing program through a Cooperative Research and Development Agreement involving joint research with WMI and the United States Environmental Protection Agency.  Information provided on their http://www.wm.com/ website indicates that they are presently researching bioreactors at ten of their landfills across the United States. Two test cases that are highlighted on the WMI website include the Maplewood Landfill and King George Landfill.  

Given that WM has access to and should benefit from expertise of its parent company and affiliated companies, the City requests that the Minister exercise her amendment authority to direct that bioreactor technology be evaluated as an alternative method of carrying out the new landfill disposal capacity – whether stand-alone or in combination with waste combustion with EFW.  Such bioreactor landfill technology alternative methods include (1) aerobic design, (2) anaerobic design or (3) hybrid design using sequential aerobic and anaerobic design zones.

Environmental Assessment Methodology (Section 9 of the ToR)

There is very little discussion in the ToR of the types of methods (qualitative or quantitative) that will be used to comparatively evaluate the environmental effects associated with the various “alternatives to” and “alternative methods”.  WM states that the “study methods to be used will conform to commonly acceptable industry and government practices.”  However, the development of the criteria and methodology to be used are critical components of the public consultation process and need to be identified in the ToR.  WM has not completed any prior consultation on these methods. 

The City respectfully requests the Minister of Environment to exercise her approval authority to amend the ToR by directing WM to provide an initial consultation milestone specifically on the environmental assessment criteria that have been developed, and the comparative methods used to evaluate the environmental effects associated with the various “alternatives to” and “alternative methods.”  

With regard to page 19, Section 9.1, item 5) and page 20, Section 9.2, item 5) of the ToR, WM has not explained what it considers to be “reasonable mitigation methods.”  Reasonable mitigation methods may be viewed and interpreted differently by WM, the public, the City, the MOE, the Public Advisory Committee and other Government Review Team members.  Do reasonable mitigation methods imply something that is technically feasible and approvable, or does economic judgement also play a role in this evaluation, or both? What is defined as a reasonable mitigation method could potentially have a significant impact on the assessment of net environmental effects associated with the various “alternatives to” and “alternative methods”, and further presupposes approvability outside of the EAA in light of the statute references noted in Section 13 of the ToR. 

The City respectfully submits that reasonableness should therefore be determined through consultation with the MOE, other Government Review Team members, the Public Advisory Committee, the City and the public.  The City further recommends that the EA should identify gross effects on the environment first and then net effects following implementation of “reasonable” mitigation methods.

On page 21 at Section 9.3 in the last paragraph of the ToR, it is stated that “the criteria, study areas, and study data sources are not intended to be absolute.  If significant new issues or concerns arise during the course of the detailed assessment of the undertaking, WM will be flexible in considering their inclusion”.  However, there is no definition provided for the word “significant”.  

The City respectfully submits that significance should be determined through consultation with the MOE, other Government Review Team members, the Public Advisory Committee, the City and the public.  The City further recommends that if any new issues or concerns are deemed through such consultation to be “significant”, then WM should be required to include them in the assessment, not simply consider their inclusion.  

Consultation (Section 12 of the ToR)

Although WM did provide an earlier draft Terms of Reference in January 2006 for public comment and review, that document was substantially different in intent than the ToR document provided in January 2007.  WM has now described their current EA approach as wanting to conduct a focused full EA. The City continues to support a full EA process. However, the earlier Terms of Reference cannot be used as a basis by WM to justify its lack of consultation on the concerns, review analysis and methodology prior to the submission of this ToR for EAA approval.

WM has not referenced either the Code of Practice - Preparing and Reviewing Environmental Assessments in Ontario (Draft October 2006) nor the Code of Practice – Consultation in Ontario’s Environmental Assessment Process (Draft October 2006) in the ToR. These documents are the latest guiding policy directives from the MOE for proponents engaged in an environmental assessment process.  The City has reviewed Figure 2 of the Code of Practice – Consultation, which outlines Minimum Consultation Requirements (Attachment #3).  Given the Provincial policy directives, it is surprising that the ToR do not identify the first mandatory point of consultation where WM, the Public Advisory Committee or the public-at-large will identify concerns, develop alternatives and provide comments on the evaluation criteria and methodology prior to submission of the ToR.  With regard to the latter document, in Section 1.3, it is not understood how WM has demonstrated through the ToR process how “goals and objectives are jointly developed by the community and the proponent”, given that the goals of WM and those of the local community are divergent at this point in time.  There is also no identification of Supplementary Consultation Activities in the ToR, although WM does indicate that the consultation plan may be altered during the EA.

As per the City’s prior comment, the City respectfully requests the Minister of Environment to exercise her approval authority under subsection 6(4) of the EAA, to amend the ToR by directing WM to provide a an initial consultation milestone specifically on the environmental assessment criteria that have been developed, and the comparative methods used to evaluate the “alternatives to” and “alternative methods.”  

Further, WM has not provided an issues resolution strategy as part of its consultation plan outlined in the ToR and the forthcoming EA.  This is recommended in the Code of Practice - Preparing and Reviewing Environmental Assessments in Ontario (Draft October 2006).  Moreover, WM has received considerable indications of opposition to its proposed undertaking as documented in its Supporting Document – Consultation on the Terms of Reference.  The establishment of a Public Advisory Committee (PAC) with professional facilitation may address some of the community’s concerns.  However, due to the ongoing presence of landfill gas odours in the community, the significant increase in proposed annual residual waste tonnage and the planning timeframe of a 25-year capacity, the establishment of a PAC may not address all of the community’s concerns.  

The City therefore respectfully recommends that the Minister exercise her approval authority to amend the ToR to direct WM to include an issue and dispute resolution strategy as a critical component of its consultation plan. 

Rejection of the ToR as submitted by WM

At this point, the City has identified a number of high priority issues with the ToR document submitted by WM.  There is a lack of documentation, explanation, and consultation associated with the ToR to enable the City to have confidence that the focused list of “alternatives to” the proposed undertaking and “alternative methods” of carrying out the undertaking have been sufficiently justified by WM in the document.  The City respectfully reminds the Minister that the Minister must be fully satisfied that the ToR are consistent with the purpose of the EAA and in the public interest.  As a result, the City reminds the Minister that it is within her authority to either reject the ToR as either being incomplete at this time or approve the ToR, so long as the EA is conducted in accordance with subsection 6.1(2) of the EAA. Alternatively, the Minister may approve the ToR with, at a minimum, the long list of amendments recommended by the City in this letter and in Appendix 1.  

Transportation and the Carp Airport (Appendix A of the ToR)

The City is the owner of Carp Airport, located approximately 5 kilometers north of the WMF.  In the Table A.1 of ToR, WM has suggested that potential impacts to aviation will be considered as part of the Natural Environment and Resource Study.  However, a potential expansion of the WMF may attract increased vector presence which could impact the present and future levels of aviation transportation service of this Airport.  City staff recommends that these potential impacts should be properly studied in the Transportation Assessment or in a separate Aviation Assessment and should not be avoided by WM.  As such, the study area for the Transportation Assessment or a separate Aviation Assessment should be expanded to include the “In the Community” study area.   

The City respectfully requests the Minister to exercise her approval authority to remove aviation assessment from the Natural Environment and Resource Study and direct WM to study potential impacts to aviation in its Transportation Assessment study or in a separate Aviation Assessment study.

Odour and Air Quality Assessment Concerns (Appendix A of the ToR)

In the latter half of 2006 and early 2007, the City and the MOE have received a substantial number of landfill gas-related odour complaints concerning WM’s Ottawa WMF.  Odour complaints have also been tracked and detected in a wide radius from the Ottawa WMF.  On January 25, 2007, staff from the local district office of the MOE met with the Coalition of Citizen Groups & Volunteers Representing the Community, west-end Councillors and staff to outline a plan of action to resolve this problem.  This situation, combined with the problematic draft Terms of Reference released for comment in January 2006, has sensitized citizens of Ottawa to landfill gas odours and concerns regarding local and Provincial waste management and diversion policy.    

Moreover, the current odour impacts affect the ToR as presently drafted, since WM has proposed to use 2006 as a baseline year and only reference the operating landfill to conduct its baseline environmental impact assessments in its ToR and the EA.  With respect, environmental impacts, including but not limited to landfill gas odours and air quality emissions, may be derived from the Ottawa WMF as a whole, not just the operating landfill.  Further, the City is not in favour of the use of 2006 as a baseline year for potential odour impacts associated with the proposed undertaking, given the large number of complaints associated with 2006.  

As such, the City recommends that the ToR clearly identify all potential environmental effects, including but not limited to landfill gas odour-causing compounds and potential air quality emissions, from the entire Ottawa WMF.  The Air Quality Assessment should be widened to the “In the Community” study area, to take into account the currently affected communities of Stittsville and portions of western Kanata.  

The City respectfully respects the Minister exercise her approval authority to amend the ToR to ensure that an appropriate compliant baseline year or other benchmark metrics be applied by WM in specific regard, but not limited to, the potential odour impacts and Air Quality Assessment.  In addition, the entire Ottawa WMF should be assessed with regard to all environmental effects, and that the Air Quality Assessment include the “In the Community” study area.

Technical Attachments 

For ease of reference, the City has attached a short list of all of staff’s requested amendments to the ToR to this letter (Appendix #1).  An Appendix #2 is included referencing the draft minimum consultation requirements. The attached table (Appendix #3) also provides a detailed description of the City’s comments on the ToR on a section-by-section basis. 

Conclusion

As previously noted, the City’s Planning and Environment Committee of Council will be considering these comments on March 27, 2007 with the anticipated Council approval to follow on April 11, 2007.  Any changes to staff’s comments or Council resolutions related to the WM Ottawa WMF will be forwarded to you for the MOE’s consideration as soon as possible after the Council meeting.

In the interim, please do not hesitate to contact the undersigned should you have any questions or concerns about the City’s comments.

Yours truly,

Original signed by

R.G. Hewitt. P.Eng.

Deputy City Manager

Public Works and Services

Author’s Name & Title

Attach.  (3) 
	cc:
	Kenneth J. Brothers, Director, Utility Services Branch

M. Rick O’Connor, City Solicitor, Legal Services Branch
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